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DETAILED ACTION 
Status of the Claims 

1. Claims 1-2, 4-13, 15-21, and 23-24 are currently pending in this application. 

Response to Arguments 

2. Applicant's new title is descriptive and the objection made to the Specification is 

withdrawn. 

3. Applicant's arguments with respect to the rejections made under § 103(a) have 
been fully considered but they are not persuasive. Applicant argues that the references 
in combination do not teach certain limitations of the independent claims, however this 
argument is based upon an overly narrow reading of the cited prior art. With respect to 
the Takriti reference, examiner notes that in the dynamic deregulated power market 
(described in detail in Takriti), the electrical utility is both a supplier and a customer. 
The utility supplies power, but also purchases fuel to burn for power generation as well 
as excess electricity available on the spot market. With this in mind, the system in 
Takriti incorporates commercial risk associated with the nature of growth of its own 
usage of the necessary commodity inputs (fuel, electricity available on the spot market) 
that it requires to deliver power to end users. What the system therefore lacks is that 
the suppliers of these commodity inputs make the recited determinations. The Rose 
reference supplies this teaching. Applicant alleges that "Rose describes that a supplier 
monitors its own inventory levels so that it may maintain inventory levels above a 
desired level." Remarks, page 15. This is a mischaracterization of the disclosure of 
Rose. On the contrary. Rose teaches that "[t]he supplier can thus monitor the 
instantaneous inventory status of a remotely located customer . . . ." Column 2, lines 
39-40 (emphasis added). This combination would have been obvious because it is 
merely applying a known technique of risk incorporation to another known method of 
supplier monitoring, and one of ordinary skill in the art would have recognized that this 
combination would yield predictable results. Accordingly, examiner respectfully 
maintains the rejections. 
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Claim Rejections - 35 (JSC § 103 

4. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or deschbed as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the phor art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

5. Claims 1-2, 4-7, 11-13, 15-18, and 23-24 are rejected under 35 U.S.C. 103(a) as 
being unpatentable overTakriti, U.S. Pat. No. 6,021,402 (Reference A of the PTO-892 
part of paper no. 20061207) in view of Pitchford, et al., U.S. Pat. No. 6,327,541 
(Reference B of the PTO-892 part of paper no. 20061207) and Rose, et al., U.S. Pat. 
No. 5,963,920 (Reference A of the PTO-892 part of paper no. 2007091 3). 

6. As per claim 1 , Takriti teaches a method of determining a price at which a 
supplier provides a commodity to a customer, the method being performed by the 
supplier and comprising: characterising nature of growth of the customer's usage of the 
commodity (column 7, lines 59-60); receiving information from the customer specifying 
the commodity required (column 7, lines 65-67); and determining a price for the 
commodity used (column 7, lines 30-31; column 8, line 17), the determined price being 
dependent on a level of commercial risk associated with the nature of growth of the 
customer's usage of the commodity (column 8, lines 60-62), and an industry average 
price for the commodity at the time of determination of the price (column 5, lines 2-3). 
Takriti does not explicitly teach receiving notification of the use of a quantity of the 
commodity by the customer, and that the determined price is dependent on the quantity 
of the commodity used by the customer; and if the usage monitoring indicates that the 
customer has a need for more or less of the commodity, the method further comprises 
effecting provision of more or less of the commodity from the supplier to the customer. 
Pitchford teaches receiving notification of the use of a quantity of the commodity by the 
customer (column 3, lines 7-11), and that the determined price is dependent on the 
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quantity of tlie commodity used by the customer (column 1 0, line 26). It would have 
been prima facie obvious to one having ordinary skill in the art at the time of invention to 
incorporate receiving notification of the use of a quantity of the commodity by the 
customer, and that the determined price is dependent on the quantity of the commodity 
used into the method taught by Takriti in order to provide an energy management 
system that provides data in terms of consumption, demand, cost per rate of 
consumption, or total cost (as taught by Pitchford, column 2, lines 65-67). Pitchford 
further teaches if the usage monitoring indicates that the customer has a need for more 
or less of the commodity, the method further comprises effecting provision of more or 
less of the commodity from the supplier to the customer (column 5, lines 11-14). It 
would have been prima facie obvious to incorporate if the usage monitoring indicates 
that the customer has a need for more or less of the commodity, the method further 
comprises effecting provision of more or less of the commodity from the supplier to the 
customer into the method taught by Takriti in view of Pitchford in order to meet the 
particular requirements of a particular user site (as taught by Pitchford, column 5, line 
12). Takriti in view of Pitchford does not explicitly teach the method is performed by the 
supplier; which is taught by Rose (column 2, lines 39-49). It would have been prima 
facie obvious to one having ordinary skill in the art at the time of invention to incorporate 
the above teachings of Rose into the method taught by Takriti in view of Pitchford so 
that the supplier can be informed of the minute commodity needs of the customer (as 
taught by Rose; column 2, lines 51-52). 

7. As per claim 2, Takriti in view of Pitchford and Rose teaches the method of claim 
1 as described above. Pitchford further teaches that the step of receiving notification of 
the use of a quantity of the commodity further comprises monitoring the customer's 
usage of the commodity (column 3, line 8). It would have been prima facie obvious to 
incorporate the above teachings of Pitchford into the method taught by Takriti in view of 
Pitchford and Rose in order to provide an energy management system that provides 
data in terms of consumption, demand, cost per rate of consumption, or total cost (as 
taught by Pitchford, column 2, lines 65-67). 
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8. As per claim 4, Tal<riti in view of Pitchford and Rose teaclies tlie metliod of claim 
2 as described above. Takriti further teaches the customer's usage history of the 
commodity, as monitored by the supplier, is used to dynamically reassess the nature of 
growth of the customer's usage of the commodity, and the associated level of 
commercial risk (column 7, lines 59-60; column 8, line 61). 

9. As per claim 5, Takriti in view of Pitchford and Rose teaches the method of claim 
1 as described above. Takriti teaches that the nature of growth of the customer's usage 
of the commodity is characterised (column 7, lines 59-60) and that a level of commercial 
risk is determined (column 8, line 53). However, Takriti in view of Pitchford and Rose 
does not teach that the characterizations are constant growth, explosive growth or 
volatile growth and that the level of commercial risk is low, high or intermediate. These 
characterizations and levels are merely recitations of non-functional descriptive 
material. It would have been prima facie obvious to one having ordinary skill in the art 
at the time of invention to incorporate these characterizations into the method taught by 
Takriti in view of Pitchford and Rose because non-functional descriptive material cannot 
render non-obvious an invention that would otherwise have been obvious. In re Gulack, 
703 F.2d 1381, 1385; 217 USPQ 401, 404 (Fed. Cir. 1983). 

1 0. As per claim 6, Takriti in view of Pitchford and Rose teaches the method of claim 
1 as described above. Takriti further teaches in the step of receiving information from 
the customer specifying the commodity required, the commodity is selected from a 
plurality of alternatives in a same category of commodity (column 8, line 49; Examiner is 
interpreting types of fuel as alternatives within the same category of the commodity 
electricity). 

11. As per claim 7, Takriti in view of Pitchford and Rose teaches the method of claim 
6 as described above. Pitchford further teaches the same category of commodity is one 
of a plurality of categories and a selection is made from more than one category 
(column 7, lines 15-20), and wherein the alternatives available for selection in each 
category are modified in response to customer's preference data, or on the basis of 
previously-selected commodities (column 5, lines 2-4; column 6, lines 56-61). It would 
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have been prima facie obvious at tine time of invention to incorporate tlie above 
teacliings of Pitchford into the method taught by Takriti in view of Pitchford and Rose in 
order to provide an energy management system that provides data in terms of 
consumption, demand, cost per rate of consumption, or total cost (as taught by 
Pitchford, column 2, lines 65-67). 

12. As per claim 1 1 , Takriti in view of Pitchford and Rose teaches the method of 
claim 1 as described above. Takriti further teaches the method is executed using a 
computer program (Abstract). 

1 3. As per claim 1 2, Takriti teaches a computer readable storage medium for storing 
a computer program (Abstract) operable to determine a price at which a supplier 
provides a commodity to a customer, the computer program being operable to: receive 
input characterising nature of growth of the customer's usage of the commodity (column 
7, lines 59-60); receive input specifying the commodity required by the customer 
(column 7, lines 65-67); and determine a price for the commodity used (column 7, lines 
30-31 ), the determined price being dependent on a level of commercial risk associated 
with the nature of growth of the customer's usage of the commodity (column 8, lines 60- 
62), and an industry average price for the commodity at the time (column 5, lines 2-3). 
Takriti does not explicitly teach that the program is operable to receive input comprising 
notification of the use of a quantity of the commodity by the customer, and that the 
determined price is dependent on the quantity of the commodity used; and if the usage 
data indicates that the customer has a need for more or less of the commodity, the 
program is operable to effect provision of more or less of the commodity from the 
supplier to the customer. Pitchford teaches that the program is operable to receive 
input comprising notification of the use of a quantity of the commodity by the customer 
(column 3, lines 7-11), and that the determined price is dependent on the quantity of the 
commodity used (column 10, line 26). It would have been prima facie obvious to one 
having ordinary skill in the art at the time of invention to incorporate that the program is 
operable to receive input comprising notification of the use of a quantity of the 
commodity by the customer, and that the determined price is dependent on the quantity 
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of the connnnodity used into tine program taught by Tal<riti in order to provide an energy 
management system that provides data in terms of consumption, demand, cost per rate 
of consumption, or total cost (as taught by Pitchford, column 2, lines 65-67). Pitchford 
further teaches if the usage data indicates that the customer has a need for more or 
less of the commodity, the program is operable to effect provision of more or less of the 
commodity from the supplier to the customer (column 5, lines 11-14). It would have 
been prima facie obvious to incorporate if the usage data indicates that the customer 
has a need for more or less of the commodity, the program is operable to effect 
provision of more or less of the commodity from the supplier to the customer into the 
program taught by Takriti in view of Pitchford in order to meet the particular 
requirements of a particular user site (as taught by Pitchford, column 5, line 12). Takriti 
in view of Pitchford does not explicitly teach the method is performed by the supplier; 
which is taught by Rose (column 2, lines 39-49). It would have been prima facie 
obvious to one having ordinary skill in the art at the time of invention to incorporate the 
above teachings of Rose into the medium taught by Takriti in view of Pitchford so that 
the supplier can be informed of the minute commodity needs of the customer (as taught 
by Rose; column 2, lines 51-52). 

14. As per claim 13, Takriti in view of Pitchford and Rose teaches the medium of 
claim 12 as described above. Pitchford further teaches the program operable to receive 
data from a remote device specifying the usage of the commodity by the customer 
(column 5, lines 15-20). It would have been prima facie obvious to one having ordinary 
skill in the art at the time of invention to incorporate the above teachings of Pitchford 
into the program taught by Takriti in view of Pitchford and Rose in order to provide an 
energy management system that provides data in terms of consumption, demand, cost 
per rate of consumption, or total cost (as taught by Pitchford, column 2, lines 65-67). 

15. As per claim 15, Takriti in view of Pitchford and Rose teaches the medium of 
claim 13 as described above. Takriti further teaches the program operable to interpret 
the customer's usage history of the commodity to dynamically reassess the nature of 
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growth of the customer's usage of the commodity, and the associated level of 
commercial risk (column 7, lines 59-60; column 8, line 61). 

16. As per claim 16, Takriti in view of Pitchford and Rose teaches the medium of 
claim 12 as described above. Takriti teaches that the nature of growth of the customer's 
usage of the commodity is characterised (column 7, lines 59-60) and that a level of 
commercial risk is determined (column 8, line 53). However, Takriti in view of Pitchford 
and Rose does not teach that the characterizations are constant growth, explosive 
growth or volatile growth and that the level of commercial risk is low, high or 
intermediate. These characterizations and levels are merely recitations of non- 
functional descriptive material. It would have been prima facie obvious to one having 
ordinary skill in the art at the time of invention to incorporate these characterizations into 
the program taught by Takriti in view of Pitchford and Rose because non-functional 
descriptive material cannot render non-obvious an invention that would otherwise have 
been obvious. Gulack, 217 USPQ at 404. 

1 7. As per claim 1 7, Takriti in view of Pitchford and Rose teaches the medium of 
claim 12 as described above. Takriti further teaches when receiving input specifying the 
commodity required by the customer, the commodity is selected from a plurality of 
alternatives in a same category of commodity (column 8, line 49; Examiner is 
interpreting types of fuel as alternatives within the same category of the commodity 
electricity). 

18. As per claim 1 8, Takriti in view of Pitchford and Rose teaches the medium of 
claim 17 as described above. Pitchford further teaches the same category of 
commodity is one of a plurality of categories and a user makes a selection from more 
than one category (column 7, lines 15-20), and wherein the computer program modifies 
the alternatives available for selection in each category following input of customer 
preference data, or on the basis of previously-selected commodities (column 5, lines 2- 
4; column 6, lines 56-61 ). It would have been prima facie obvious at the time of 
invention to incorporate the above teachings of Pitchford into the program taught by 
Takriti in view of Pitchford and Rose in order to provide an energy management system 
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that provides data in terms of consumption, demand, cost per rate of consumption, or 
total cost (as tauglit by Pitchford, column 2, lines 65-67). 
19. As per claim 23, Takriti teaches a price determination device comprising a 
processor (Abstract) operable to implement a method of determining a price at which a 
supplier provides a commodity to a customer, the method comprising: characterising 
nature of growth of the customer's usage of the commodity (column 7, lines 59-60); 
receiving information from the customer specifying the commodity required (column 7, 
lines 65-67); and determining a price for the commodity used (column 7, lines 30-31), 
the determined price being dependent on a level of commercial risk associated with the 
nature of growth of the customer's usage of the commodity (column 8, lines 60-62), and 
an industry average price for the commodity at the time of determination of the price 
(column 5, lines 2-3). Takriti does not explicitly teach receiving notification of the use of 
a quantity of the commodity by the customer, and that the determined price is 
dependent on the quantity of the commodity used. Pitchford teaches receiving 
notification of the use of a quantity of the commodity by the customer (column 3, lines 7- 
1 1 ), and that the determined price is dependent on the quantity of the commodity used 
(column 10, line 26). It would have been prima facie obvious to one having ordinary 
skill in the art at the time of invention to incorporate receiving notification of the use of a 
quantity of the commodity by the customer, and that the determined price is dependent 
on the quantity of the commodity used into the device taught by Takriti in order to 
provide an energy management system that provides data in terms of consumption, 
demand, cost per rate of consumption, or total cost (as taught by Pitchford, column 2, 
lines 65-67). Takriti in view of Pitchford does not explicitly teach the method is 
performed by the supplier; which is taught by Rose (column 2, lines 39-49). It would 
have been prima facie obvious to one having ordinary skill in the art at the time of 
invention to incorporate the above teachings of Rose into the device taught by Takriti in 
view of Pitchford so that the supplier can be informed of the minute commodity needs of 
the customer (as taught by Rose; column 2, lines 51-52). 
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20. As per claim 24, Tal<riti teaclies price determination device comprising a 
processor (Abstract) executing a program to determine a price at which a supplier 
provides a commodity to a customer, the program being operable to cause the 
processor to: receive input characterising nature of growth of the customer's usage of 
the commodity (column 7, lines 59-60); receive input specifying the commodity required 
by the customer (column 7, lines 65-67); and determine a price for the commodity used 
(column 7, lines 30-31 ), the determined price being dependent on a level of commercial 
risk associated with the nature of growth of the customer's usage of the commodity 
(column 8, lines 60-62), and an industry average price for the commodity at the time 
(column 5, lines 2-3). Takriti does not explicitly teach the device operable to receive 
input comprising notification of the use of a quantity of the commodity by the customer, 
and that the determined price is dependent on the quantity of the commodity used. 
Pitchford teaches the device operable to receive input comprising notification of the use 
of a quantity of the commodity by the customer (column 3, lines 7-1 1 ), and that the 
determined price is dependent on the quantity of the commodity used (column 10, line 
26). It would have been prima facie obvious to one having ordinary skill in the art at the 
time of invention to incorporate the device operable to receive input comprising 
notification of the use of a quantity of the commodity by the customer, and that the 
determined price is dependent on the quantity of the commodity used into the device 
taught by Takriti in order to provide an energy management system that provides data 
in terms of consumption, demand, cost per rate of consumption, or total cost (as taught 
by Pitchford, column 2, lines 65-67). Takriti in view of Pitchford does not explicitly teach 
the method is performed by the supplier; which is taught by Rose (column 2, lines 39- 
49). It would have been prima facie obvious to one having ordinary skill in the art at the 
time of invention to incorporate the above teachings of Rose into the device taught by 
Takriti in view of Pitchford so that the supplier can be informed of the minute commodity 
needs of the customer (as taught by Rose; column 2, lines 51-52). 
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21. Claims 8-10 and 19-21 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Takriti in view of Pitchford and Rose as applied to claims 1 and 12 
above, and further in view of Official Notice. 

22. As per claim 8, Takriti in view of Pitchford and Rose teaches the method of claim 
1 as described above. Takriti in view of Pitchford and Rose does not teach that the 

commodity price determination is done in the information technology industry. Official 
Notice had been taken and previously supported by documentary evidence in the Office 
action mailed May 30, 2007 that it is old and well established that the information 
technology industry uses various commodities, such as power and processor availability 
(see e.g.. Call for Participation: Seventli Worksliop on Hot Topics in Operating Systems, 
Reference U of the PTO-892 part of paper no. 20061207; hereinafter "HotOS-VII"). It 
would have been prima facie obvious to one having ordinary skill in the art at the time of 
invention to incorporate the above finding of Official Notice into the method taught by 
Takriti in view of Pitchford and Rose because the information technology industry uses 
various commodities which must be priced by their suppliers. 

23. As per claim 9, Takriti in view of Pitchford, Rose, and Official Notice teaches the 
method of claim 8 as described above. Takriti in view of Pitchford and Rose does not 
teach the categories of commodities include storage capacity, server processing 
capability, and level of support service required. Official Notice had been taken and 
previously supported by documentary evidence in the Office action mailed May 30, 
2007 that it is old and well established that the information technology industry uses the 
commodities of storage capacity, server processing capability, and support service (see 
e.g., HotOS-VII). It would have been prima facie obvious to one having ordinary skill in 
the art at the time of invention to incorporate the above finding of Official Notice into the 
method taught by Takriti in view of Pitchford, Rose, and Official Notice because they are 
some of the main inputs into computers and computer networks, which are the 
backbone of the information technology industry. 

24. As per claim 10, Takriti in view of Pitchford, Rose, and Official Notice teaches the 
method of claim 9 as described above. Official Notice had been taken regarding the 
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connnnodities of storage capacity or server processing capability as described above. 
Pitcliford furtlier teaches the step of receiving notification of the use of a quantity of the 
commodity is performed using monitoring and reporting software or hardware installed 
on a server of the customer (column 6, lines 35-45). It would have been prima facie 
obvious to one having ordinary skill in the art at the time of invention to incorporate the 
above teachings of Pitchford into the method taught by Tal<riti in view of Pitchford, 
Rose, and Official Notice in order to provide an energy management system that 
provides data in terms of consumption, demand, cost per rate of consumption, or total 
cost (as taught by Pitchford, column 2, lines 65-67). 

25. As per claim 19, Takriti in view of Pitchford and Rose teaches the program of 
claim 12 as described above. Takriti in view of Pitchford and Rose does not teach that 
the commodity price determination is done in the information technology industry. 
Official Notice had been taken and previously supported by documentary evidence in 
the Office action mailed May 30, 2007 that it is old and well established that the 
information technology industry uses various commodities, such as power and 
processor availability (see e.g., HotOS-VII). It would have been prima facie obvious to 
one having ordinary skill in the art at the time of invention to incorporate the above 
finding of Official Notice into the program taught by Takriti in view of Pitchford and Rose 
because the information technology industry uses various commodities which must be 
priced by their suppliers. 

26. As per claim 20, Takriti in view of Pitchford, Rose, and Official Notice teaches the 
program of claim 19 as described above. Takriti in view of Pitchford and Rose does not 
teach the categories of commodities include storage capacity, server processing 
capability, and level of support service required. Official Notice had been taken and 
previously supported by documentary evidence in the Office action mailed May 30, 
2007 that it is old and well established that the information technology industry uses the 
commodities of storage capacity, server processing capability, and support service (see 
e.g., HotOS-VII). It would have been prima facie obvious to one having ordinary skill in 
the art at the time of invention to incorporate the above finding of Official Notice into the 
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program taught by Takriti in view of Pitchford, Rose, and Official Notice because tliey 
are some of tlie main inputs into computers and computer networks, which are the 
backbone of the information technology industry. 

27. As per claim 21 , Takriti in view of Pitchford, Rose, and Official Notice teaches the 
program of claim 19 as described above. Pitchford further teaches the data specifying 
the usage of the commodity by the customer is supplied from monitoring software or 
hardware installed on a server of the customer (column 6, lines 35-45). It would have 
been prima facie obvious to one having ordinary skill in the art at the time of invention to 
incorporate the above teachings of Pitchford into the method taught by Takriti in view of 
Pitchford, Rose, and Official Notice in order to provide an energy management system 
that provides data in terms of consumption, demand, cost per rate of consumption, or 
total cost (as taught by Pitchford, column 2, lines 65-67). 

Conclusion 

28. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

29. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to DANIEL P. VETTER whose telephone number is 
(571 )270-1366. The examiner can normally be reached on Monday through Thursday 
from Sam to 6pm. 



Application/Control Number: 10/630,432 
Art Unit: 3628 



Page 14 



If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, John Hayes can be reached on (571) 272-6708. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/John W Hayes/ 

Supervisory Patent Examiner, Art Unit 3628 



